IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
ClVIL ACTI ON
V.
No. 10-cv-226
ANTHONY WATSON,

Def endant . : CRI M NAL ACTI ON
No. 00-cr-313-05

VEMORANDUM AND ORDER

Joyner, J. August 12, 2010
This case is now before the Court on Defendant/Petitioner’s

Habeas Corpus Mtion Under 28 U.S.C. § 2255 (Doc. No. 701). For

t he reasons set forth below, Petitioner’s Mtion wll be DEN ED

Backar ound

In February 2001, a jury returned a guilty verdict agai nst
Petitioner Anthony Watson on charges of conspiracy to distribute
cocai ne base (“crack”) in violation of 21 U S.C. § 846,

di stribution of crack and possession with intent to distribute
crack in violation of 21 U S.C. 8§ 841(a)(1), and distribution of
crack and possession with intent to distribute crack within 1,000
feet of a school in violation of 21 U S.C. § 860. This Court
concluded that Petitioner’s base offense |level was thirty-eight,
due to the nature of his crinmes. W then increased this by two

| evel s because one of Petitioner’s co-conspirators was in

possession of a firearm W further increased the offense |evel
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by another three because of Petitioner’s supervisory role in the
conspiracy and by an additional two because the offenses occurred
within 1,000 feet of a school. On June 21, 2001, this Court
sentenced Petitioner to life inprisonnent, a $200 speci al
assessment, a $2,000 fine, and 10 years of supervised rel ease.

Petitioner then appeal ed his conviction and sentence to the
Third Crcuit Court of Appeals on June 22, 2001. |In his appeal,
Petitioner challenged this Court’s cal culation of the sentencing
gui delines, the adm ssion of certain evidence at trial, and the
denial of Petitioner’s suppression notion. The Third Grcuit
found Petitioner’s argunents to be neritless and affirmed his
convi ction and sentence.

Petitioner then petitioned the Suprenme Court for a wit of
certiorari. On January 24, 2005, the Suprene Court vacated the
j udgnent and remanded the case to the Third Crcuit in |ight of

the Court’s decision in United States v. Booker, 543 U.S. 220

(2005), which held that sentencing guidelines are only advisory
rat her than mandatory. Booker, 543 U. S. at 265. Further, the
hol ding was to be retroactive to all cases on appeal. [d. at

268. The Third Crcuit then vacated Petitioner’s sentence and
remanded the case to this Court for re-sentencing in |ight of
Booker. At the re-sentencing, we nmade identical findings to
those at the original sentencing, with the exception of enhancing

Petitioner’'s offenses by two |l evels rather than three for his



supervisory role in the conspiracy in order to recognize
Petitioner’s lesser role in the conspiracy conpared with several
of his co-conspirators. However, even with this adjustnent,
under the sentencing guidelines the maxi num sentence was still
life inprisonment. However, with the guidelines now only

advi sory in accordance wi th Booker, we inposed a sentence of 360
nont hs, eight years of supervised rel ease, and a $2,000 fi ne.

Foll owi ng his re-sentencing, Petitioner appeal ed again to
the Third Circuit, arguing that this Court’s sentencing viol ated
the ex post facto principle of the due process clause. The Third
Crcuit again affirmed the ruling of this Court, holding that
there was no violation of the ex post facto principle because
Petitioner had fair warning of the statutory maxi muns and there
was no enhancenent of his puni shment.

Petitioner then filed this petition for habeas corpus relief
wth this Court on January 20, 2010. Petitioner asserts a Sixth
Amendnent ineffective assistance of counsel claimat trial and on
appeal . Specifically, Petitioner asserts that his appellate
counsel failed to argue that an ex post facto violation occurred
at Petitioner’s re-sentencing, his trial counsel failed to seek a
mul ti pl e conspiracy instruction to the jury, his trial counsel
failed to investigate the evidence pertaining to the phone

register and pin register that |linked Petitioner to the



conspiracy, and his trial counsel failed to challenge the
sentencing disparity between crack and powder cocai ne.

The charges against Petitioner stemmed froma | arge crack
cocai ne distribution conspiracy in the late 1990s, of which
Petitioner was a part. Wile not the | eader of the conspiracy,
Petitioner was found to have held a supervisory role and nanaged
the sale of drugs on two street corners that were under the
control of the conspiracy. Included in the evidence that the
governnent introduced to |link Petitioner to the conspiracy was
the testinony of Agent Tropea, who testified to the
communi cati ons between various nenbers of the conspiracy
including Petitioner. The jury ultimately found that Petitioner
was a nenber of the conspiracy.

St andar d

28 U.S.C. §8 2255 provides an avenue for individuals under
federal custody to challenge their sentences. To succeed in such
a challenge, the petitioner nust denonstrate that the “sentence
was i nposed in violation of the Constitution or |aws of the
United States, or that the court was without jurisdiction to
i npose such sentence, or that the sentence was in excess of the
maxi mum aut hori zed by law, or is otherw se subject to collateral
attack.” 28 U . S.C. § 2255(a). Petitioner’s constitutional claim
stens froman alleged Sixth Anendnent violation. The U S

Suprene Court has |l ong recogni zed that the right to counsel under



the Si xth Anendnment and the Due Process Clauses is crucial to
protecting the fundanental constitutional guarantee of a fair

trial. See Strickland v. Washi ngton, 466 U.S. 668, 684-85

(1984). In order to establish that counsel’s assistance was
i ndeed ineffective, a petitioner nmust neet both el enents of the

t wo- pronged test established in Strickland. First, a petitioner

must establish that counsel not only erred, but that counsel’s
errors were considerabl e enough to underm ne the proceedings to
such an extent that the outcome cannot be relied upon as fair and
just. 1d. at 687. Second, it nust also be established that
counsel s actions prejudiced the defendant and deprived def endant
of a fair and reliable trial. [1d. at 687. Furthernore, “not
every ‘error by counsel, even if professionally unreasonabl e,
warrant[s] setting aside the judgnent of a crimnal proceeding.”

Rai ney v. Varner, 603 F.3d 189, 197 (3d G r. 2010) (citing,

Strickland v. Washington, 466 U. S. 668 (1984)). Petitioner nust

denonstrate that counsel’s error was prejudicial and that there
is a reasonable probability that were it not for the error the
out cone of the proceedi ng woul d have been different. 1d. at 197-
98.

Di scussi on

Petitioner asserts that his Sixth Arendnent rights were

vi ol ated through several instances of deficient performance by



his counsel. W wll discuss each of Petitioner’s clains in

turn.

Ex post facto

Petitioner alleges that an ex post facto violation occurred
upon re-sentencing after Booker. A violation of the ex post
facto clause occurs when a law, which is enacted after the
comm ssion of the crinme, “inflicts a greater punishnment, than the

| aw annexed to the crine when commtted.” United States v.

Pennavaria, 445 F.3d 720, 723 (3d G r. 2006) (citing Calder v.
Bull, 3 U S 386 (1798)). Further, despite the fact that the

| anguage of the ex post facto clause appears to limt itself to
acts of the legislature, the “Suprene Court has made cl ear that
‘“limtations on ex post facto judicial decision-making are

i nherent in the notion of due process.’” United States v.

Pennavaria, 445 F.3d 720, 723 (3d G r. 2006) (citing Rogers v.
Tennessee, 532 U. S. 452 (2001)).

Specifically, Petitioner argues that this Court was
permtted to i npose an increased penalty on himat his re-
sent enci ng because the holding in Booker altered the sentencing
gui delines frommandatory to advisory. Petitioner asserts that
counsel failed to properly argue that an ex post facto violation
occurred at his re-sentencing and that this error anounted to

i neffecti ve assi stance of counsel.



First, Petitioner’'s claimis without nerit because the

original mandatory sentencing for his crines was life

i nprisonnment. However, upon re-sentencing, he received a shorter
sentence, so there was no prejudice. Second, prior to this §
2255 claim as is acknow edged by Petitioner, counsel raised this
i ssue on direct appeal and the Third Crcuit addressed and
rejected Petitioner’s ex post facto claim It held that because
Petitioner had fair warning of the statutory maxi muns
attributable to his crines, and that because his puni shnent at
re-sentencing did not exceed the statutory maxi nuns that were in
pl ace at the time he was convicted of the crinme, his sentence
woul d not violate the ex post facto principle of the due process

clause. United. States. v. Watson, 293 F. App’'x 887, 889 (3d

Cr. 2006). Because Petitioner’s counsel raised the ex post
facto i ssue and because the Third Crcuit previously rejected
this argunent this cannot be grounds for ineffective assistance

of counsel.

Conspiracy

Petitioner clains that his trial counsel’s failure to seek a
mul tiple conspiracy instruction, which would have inforned the
jury that there were three separate conspiracies and that
Petitioner can only be held liable for one of them anounted to

i neffecti ve assi stance of counsel. Petitioner contends that



there were three distinct conspiracies and that he was only a
menber of one of them Petitioner asserts that a majority of the
ei ghty-ei ght kilogranms of crack cocaine sold, as well as the
weapons recovered, were elenents of the two conspiracies in which
he played no role. Therefore, Petitioner argues that his offense
| evel should reflect only the one conspiracy. Although
Petitioner’s counsel did not make this argunent at trial, he did
argue that Petitioner was not part of any conspiracy and shoul d,
therefore, be found not guilty on that charge.

A court nmust exercise great caution in questioning the
| egal strategy of counsel. There is a strong presunption that
counsel s strategy “falls within the wi de range of reasonable

prof essi onal assistance.” Strickland, 466 U S. at 689. Rather

than arguing that Petitioner was involved in one, albeit smaller,
conspiracy, Petitioner’s counsel argued that his client was not
involved in any conspiracy, an argunent with the potential for
better results. Had the jury believed the argunent nmade by
Petitioner’s counsel he would have been found not guilty of any
conspiracy. Under the circunstances, we find that counsel’s
strategy of arguing his client’s innocence with respect to the
conspiracy was a reasonabl e | egal defense.

A 82255 notion is a safety net that ensures, anong other
things, that all defendants are provided with their Sixth

Amendnent right to counsel. It does not, however, provide



petitioners with an opportunity to second-guess counsel’s sound
trial strategy in an attenpt to secure a second bite at the
apple. Petitioner’s counsel made a strategic decision to dispute
t he conspiracy charge rather than to argue that Petitioner was
part of a smaller conspiracy. Petitioner’s counsel did not fai
to make an essential argunent, rather, he chose to use a
different strategy. Therefore, Petitioner’s argunent that his

attorney was ineffective as a result of this decision fails.

Failure to I nvestigate El ectronic Evidence

Petitioner asserts that his counsel erred by failing to
sufficiently investigate the electronic evidence linking himto
the conspiracy and that his counsel was ill prepared to recognize
the alleged perjury of Agent Tropea pertaining to how he obtained
the el ectronic evidence. The governnment called Agent Tropea to
testify about the el ectronic communications between vari ous
menbers of the conspiracy. Agent Tropea presented testinony
i nking the nmenbers of the conspiracy to various cell phones and
pagers through the use of pen registers, toll records, and hone
addresses. Petitioner asserts that the governnent’s ability to
connect Petitioner with his co-conspirators was heavily based on
the testinony of Agent Tropea. Petitioner argues that the
i neffective assistance of his counsel stens fromhis counsel’s

failure to challenge the allegedly perjured testinony of Agent



Tropea and that w thout that testinony, the governnent woul d have
been unable to tie Petitioner to his co-conspirators.

First, Petitioner has failed to denonstrate that the conduct
of his counsel was unreasonable. As discussed nore fully bel ow,
we cannot concl ude that Agent Tropea conmtted perjury. It is
not unreasonable for counsel to fail to object to a m nor
variance in a wtnesses’ testinmony. Further, it is not
i neffective assistance of counsel to fail to nmake every possible
objection at trial. Indeed, attorneys frequently nmake strategic
decisions to refrain from maki ng objections, and in these
circunstances, we do not believe that the failure amounted to
deficient performance by trial counsel

Second, Petitioner has failed to show prejudice. This Court
is not convinced that Agent Tropea’ s actions anmount to perjury.
Perjury is not born out of an honest m stake; rather perjury is
purposefully given false testinony regarding a “material matter.”

U.S. v. Dunnigan, 507 U S. 87, 94 (1993). Agent Tropea

m st akenly stated that he verified the cell phone nunber by
placing a call to Petitioner’s phone while in possession of it,
when in actuality he turned on Petitioner’s phone in order to

di splay the nunber. Under these circunstances, and consi dering
that his mstake was relatively mnor, it does not appear to this
Court that Agent Tropea willfully gave false testinony; rather it

appears |ike an honest m stake, which would have |ikely had only
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a mnor effect on the trial if addressed by counsel.
Additionally, the material aspect of Agent Tropea s testinony is
the identification of the phone as belonging to Petitioner, not
the manner in which he obtained the information. Although the
testinony given by Agent Tropea was incorrect, it does not anount
to perjury on the part of Agent Tropea. Finally, Petitioner’s
cl aimthat Agent Tropea had no knowl edge as to who had actually
pl aced the calls has no bearing on an ineffective assistance of
counsel claim The governnent never stated that was
incontrovertibly the case and the jury concluded fromthe

evi dence presented that Petitioner did make the calls. For the
reasons stated above, Petitioner has no viable Sixth Arendnent
claimpertaining to his counsel’s alleged failure to investigate

the el ectroni c evidence.

Crack v. Cocai ne

Finally, Petitioner contends that he received an enhanced
sentence because he was involved in the distribution of crack
rat her than powder cocaine and that the discrepancy in the
sentencing guidelines is grounded in racial prejudice. This
equal protection argunent was not raised during the appeal
process and is, therefore, forfeited by Petitioner. Petitioner,
however, is attenpting to resurrect this argunment through the

prismof an ineffective assistance of counsel habeas clai m by
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asserting that his counsel’s failure to nmake an equal protection
argunent regardi ng these guidelines anobunted to ineffective
assi stance of counsel. However, this is a |osing argunent.
First, the anmount of crack cocaine attributable to

Petitioner in this case is so exorbitant that any discrepancy in
t he sentencing gui deline between crack cocai ne and powder cocai ne
is rendered noot. The conspiracy of which Petitioner was found
to be a nenber was responsible for the sale of eighty-eight
kil ograns of crack. The sentencing guidelines would have
recommended an identical sentence had the conspiracy sold eighty-
ei ght kil ograns of powder cocaine rather than crack cocaine.
Hence, the failure of Petitioner’s counsel to raise the argunent
does not even approach the high threshold established by
Strickland for denonstrating deficient perfornmance.

Second, because the sentencing guidelines would have
remai ned the sanme had Petitioner been responsible for eighty-
ei ght kil ogranms of powder cocaine, there is no probability, nuch
| ess a reasonabl e probability, that had the disparity defense
been broached during the appeals process the outconme of this case
woul d have differed. Further, this Court reduced petitioner’s
sentence fromlife inprisonnent to 360 nonths on re-sentencing.
It is highly unlikely that even had appel |l ate counsel broached
this defense, that this Court would have further reduced

petitioner’s sentence given the severity of his crines and the
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far-reachi ng and devastating inplications that illegal drug use
has on the comunity. Petitioner has been unable to establish
either that he received constitutionally deficient representation
regardi ng an equal protection challenge to the sentencing

gui delines or that had the argunent been made in his defense that
this Court would have sentenced himless harshly. Petitioner’s
argunent, therefore, fails.

Certificate of Appealability

Finally, the Court nmust determ ne whether a certificate of
appeal ability should issue. See Third G rcuit Local Appellate
Rule 22.2. A certificate of appealability is appropriate only if
the petitioner “has made a substantial showi ng of the denial of a
constitutional right.” 28 U S C. 8 2253(c)(2). The petitioner
nmust “denonstrate that reasonable jurists would find the district
court’s assessnment of the constitutional clains debatable or

wong.” Slack v. MDaniel, 529 U S. 473, 484 (2000). In this

case, we conclude that reasonable jurists could not find the

resolution of Petitioners’s Strickland cl ai mdebatable or wong.

Accordingly, the Court will not grant Petitioner a certificate of
appeal ability with respect to his ineffective assistance of
counsel cl ai ns.

Concl usi on

As di scussed above, Petitioner has no viable claimfor

i neffective assistance of counsel on any of the grounds raised.
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First, Petitioner’s ex post facto claimwas raised on appeal and
rejected by the Third Crcuit. Second, Petitioner’s counsel
presented a reasonabl e defense on the conspiracy charge and it is
not the role of this Court to second guess counsel’s reasonabl e
trial strategy. Third, Petitioner was not prejudiced by his
counsel’s failure to recognize the mnor m stake nmade during
Agent Tropea's testinony. Finally, Petitioner had no viable
equal protection claimpertaining to the sentencing di screpancy
bet ween crack cocai ne and powder cocai ne and, therefore,
counsel’s failure to raise the argunent cannot be consi dered
deficient representation. Therefore, Petitioner’s request for

habeas relief is denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
CIVIL ACTI ON
V.
No. 10-cv- 226
ANTHONY WATSON,
Def endant . : CRI M NAL ACTI ON

No. 00-cr-313-05

ORDER

AND NOW this 12th day of August, 2010, upon consideration
of Defendant/Petitioner’s Habeas Corpus Mtion Under 28 U S. C
8§ 2255 (Doc. No. 701), and responses thereto, it is hereby
ORDERED, for the reasons contained in the attached Menorandum
that the Motion is DENIED. Further, this Court will not issue a
certificate of appealability, as, for the reasons contained in
this Menorandum Petitioner has not made a substantial show ng of

the denial of a constitutional right.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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